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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  455 

Medical  Assistance  Program 

Tide  XIX  Administradve  Sanctions 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Proposed  rule. 

SUMMARY:  The  proposed  regulation 
would  require  State  Medicaid  agencies 
to  suspend  from  program  reimbursement 
all  practitioners  who  are  convicted  of 
offenses  related  to  their  participation  in 
the  Medicaid  program  and  to  exclude 
from  Medicaid  program  reimbursement 
providers  who  otherwise  defraud  or 
abuse  the  Medicaid  program. 

The  proposed  regulation  also  revises 
State  Medicaid  requirements  with 
respect  to  the  detection  and 
investigation  of  Medicaid  fraud  and 
abuse.  This  revisions  would  further 
clarify  State  Medicaid  agency 
responsibilities  for  the  control  of 
Medicaid  fraud  and  abuse  and 
strengthen  the  regulatory  requirements 
so  that  States  can  adequately  meet  their 
responsibilities. 

The  intent  of  this  proposed  regulation 
is  to  prevent  or  discourage  those 
practices  which  increase  the  cost  of  the 
Medicaid  program  without  benefiting 
Medicaid  recipients. 
date:  To  assure  consideration, 
comments  should  be  received  by: 
February  17, 1981. 

ADDRESSES:  Address  comments  to: 
Administrator,  Health  Care  Financing 

Administration,  Department  of  Health 

and  Human  Services,  P.O.  Box  17076, 

Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to:  Room  309^,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  S.W.,  in  Washington,  D.C.;  or  to 
Room  789,  East  High  Rise,  6401  Security 
Blvd.,  in  Baltimore. 

Please  refer  to  File  Code  BQC-5-P. 
Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate.  Comments  will  be  available 
for  public  inspection  approximately  two 
weeks  after  publication  in  Room  309-G 
of  the  Department’s  office  at  200 
Independence  Avenue,  S.W., 
Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (202-245-7890). 

We  cannot  answer  individual 
comments  because  of  the  large  volume 
we  receive.  We  will  respond  to  them  in 
the  preamble  of  the  final  regulation. 


FOR  FURTHER  INFORMATION  CONTACT: 

Irvin  Cohen,  Health  Care  Financing 
Administration,  Room  2-E-5,  East  Low 
Rise  Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  Phone:  301- 
594-8213. 

SUPPLEMENTARY  INFORMATION:  The 

Medicaid  program  is  jointly  funded  by 
Federal  and  State  monies  administered 
by  the  States  under  title  XIX  of  the 
Social  Security  Act  (the  Act).  The 
Health  Care  Financing  Administration 
(HCFA)  is  the  component  of  the 
Department  which  administers  the 
Federal  aspect  of  the  Medicaid  program. 

We  have  identified  substantial  error, 
fraud,  and  abuse  in  the  Medicaid 
program  resulting  both  in  wasted 
expenditures  of  Federal  and  State  funds 
and  in  loss  of  public  confidence  in  the 
ability  of  Government  to  administer  the 
program.  These  problems  often  remain 
unchecked  due  to  the  fact  that  many 
State  Medicaid  agencies  lack  the 
necessary  administrative  processes  to 
deal  effectively  with  fraud  and  abuse 
cases  that  are  not  taken  to  court. 

A  recent  HCFA  survey  has 
established  that  a  substantial  number  of 
the  53  Medicaid  jurisdictions  are  either 
unable,  due  to  current  budgetary 
restrictions,  or  lack  of  authority,  or 
unwilling  to  establish  processes  to 
resolve  these  problems. 

HCFA  State  assessments  and  the 
Department’s  major  initiative  in  this 
area.  Project  Integrity,  have  uncovered 
hundreds  of  cases  involving  millions  of 
dollars  of  overpa3rments  resulting  from 
some  form  of  fraud  or  abuse.  We  believe 
that  if  States  had  had  greater  regulatory 
authority  to  take  sanctions  appropriate 
to  these  uncovered  offenses,  the  dollar 
recovery  and  sanctions  imposed  would 
have  been  substantially  greater. 
Therefore,  the  efficient  administration  of 
the  Medicaid  program  dictates  that 
State  Medicaid  agencies  establish  and 
maintain  processes  to  administer 
sanctions  when  appropriate. 

The  proposed  State  plan  requirements 
contained  within  this  proposed 
regulation  will  require  the  establishment 
of  procedures  for  the  exclusion  and 
suspension  of  providers  who  defraud  or 
abuse  the  Medicaid  program.  In 
addition,  HCFA  will,  in  the  near  future, 
propose  regulations  requiring  States  to 
establish  mechanisms  for  withholding 
payments  to  providers  who  are 
suspected  of  fraud  and  to  recover 
Medicaid  program  overpayments. 
Together,  these  administrative  sanction 
mechanisms  will  enable  the  States  to 
take  effective  action  to  deter  fraud  and 
abuse  in  the  Medicaid  program.  These 
proposed  administrative  sanctions  are  a 
minimum  requirement  which  the  State 


must  meet.  At  its  option  and  within  its 
legal  limits,  a  State  may  add  further 
sanctions  to  these  minimum 
requirements. 

Major  Provisions  and  Policy  Issues 

1.  Exclusion  of  Medicaid  Providers 

The  proposed  regulation  would 
require  that  State  Medicaid  agencies 
exclude  from  Medicaid  program 
reimbursement  any  provider  the  agency 
determines  has: 

a.  Knowingly  and  willfully  made  or 
caused  to  be  made  any  false  statement 
or  representation  of  a  material  fact  in  a 
request  for  payment  under  Medicaid: 

b.  Furnished  items  or  services  under 
Medicaid  that  are  substantially  in  ' 
excess  of  the  recipient’s  needs  or  of  a 
quality  that  does  not  meet 
professionally  recognized  standards  of 
health  care;  or 

c.  Submitted  or  caused  to  be 
submitted  Medicaid  bills  or  requests  for 
payment  containing  charges  (or  costs) 
that  are  substantially  in  excess  of 
customary  charges  (or  costs).  'This 
pertains  to  the  submission  of  bills  for 
program  reimbursement  containing 
charges  that  are  substantially  in  excess 
of  charges  for  the  same  services 
rendered  to  patients  who  are  not 
program  recipients. 

These  provisions  are  the  same  as 
Medicare  uses  when  considering  an 
exclusion  under  section  1862(d)(1),  and 
are  intended  to  more  closely  align  the 
exclusion  processes  in  the  two 
programs. 

This  exclusion  would  be  effective  only 
after  the  State  Medicaid  agency  gives 
the  provider  a  written  notice  of  its  intent 
to  exclude  and  the  opportunity  to  submit 
evidence  opposing  exclusion. 

2.  State  Medicaid  Action  When 
Practitioners  Are  Convicted  of 
Medicaid-Related  Offenses 

Current  regulations  at  42  CFR 
455.212(c)  require  that  a  Medicaid 
agency  suspend  a  practitioner  from 
Medicaid  whenever  HCFA  notifies  the 
agency  that  it  has  suspended  the 
practitioner  from  Medicare.  The 
Medicaid  agency  is  then  required  to 
suspend  the  practitioner  from  Medicaid 
effective  on  the  same  date  and  for  at 
least  the  same  length  of  time  as  the 
Medicare  suspension.  These 
requirements  will  remain  unchanged 
under  this  proposed  regulation. 

The  proposed  regulation  will  require 
that  Medicaid  agencies  also  suspend 
from  Medicaid  those  practitioners  who 
are  convicted  of  Medicaid-related 
offenses  but  who  are  not  a  member  of  a 
group  or  class  of  health  care 
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professionals  whose  services  are 
reimbursable  under  Medicare. 

An  example  of  a  group  or  class  of 
health  care  professionals  who  are  not 
eligible  to  participate  in  Medicare  is 
pharmacists.  Under  this  proposal,  if  a 
pharmacist  is  convicted  of  a  Medicaid- 
related  criminal  offense,  the  Medicaid 
agency  will  be  required  to  suspend  the 
practitioner  from  the  Medicaid  program 
effective  15  days  after  it  learns  of  the 
conviction  and  must  notify  HCFA  of  its 
action.  In  this  case,  the  State  agency  will 
be  responsible  for  determining  the 
length  of  program  suspension,  for 
handling  any  appeals  resulting  from  this 
suspension  and  for  reinstating  the 
practitioner  into  the  Medicaid  program  if 
and  when  the  agency  desires  to  do  so. 

Current  regulations  at  455.212(b) 
require  that  Medicaid  agencies  report  to 
HCFA  whenever  a  practitioner  has  been 
convicted  of  a  Medicaid-related  offense. 
These  reporting  requirements  will 
remain  unchanged  under  the  proposed 
regulation.  However,  under  the 
proposed  regulation.  State  agencies  will 
be  required  to  identify  those 


practitioners  who  are  not  eligible  to 
participate  in  Medicare  and  suspend 
them  within  15  days  after  the  State 
agency  learns  of  the  conviction.  This 
requirement  will  insure  that  prompt 
suspension  action  is  taken  in  those 
cases  where  no  Medicare  suspension  is 
possible. 

For  convicted  practitioners  who  are 
eligible  to  participate  in  Medicare,  the 
Medicaid  agency  must  report  the 
conviction  to  HCFA  within  15  days  after 
it  learns  of  the  conviction.  However,  the 
agency  is  not  required  to  suspend  the 
practitioner  until  the  agency  is  notified 
that  HCFA  has  suspended  the 
practitioner  from  Medicare. 

The  proposed  regulation  would  clarify 
the  actions  that  the  Medicaid  agency 
must  take  under  section  1902(a](39). 
Becuase  the  action  is  based  on  a  court 
conviction,  we  have  not  required  an 
additional  opp<Hlunity  for  a  hearing 
before  the  Medicaid  agency  imposes  the 
suspension.  However,  once  suspended, 
a  practitioner  may  appeal  for 
reinstatement  on  c^tain  specified 
grounds. 


As  explained  above,  the  suspension, 
appeal,  and  reinstatement  procedures 
contained  within  this  proposed 
regulation  require  different  actions  to  be 
taken  by  HCFA  and  State  agencies 
depending  on  which  of  the  following 
three  situations  apply  to  the  convicted 
practitioner: 

A.  The  practitioner  is  eligible  to 
participate  in  both  Medicare  and  ^ 
Medicaid  and  is  suspended  from  both 
programs  for  the  same  period  of  time,  or 

B.  The  practitioner  is  eligible  to 
participate  in  both  programs  and  the 
State  agency  chooses  to  extend  the 
length  of  the  Medicaid  suspension 
beyond  the  Medicare  suspension  period, 
or 

C.  The  practitioner  is  only  eligible  to 
participate  in  the  Medicaid  program. 

To  aid  in  the  review  of  this  proposed 
regulation,  we  have  included  a  chart 
which  uses  the  above  letters  to  denote 
these  situations,  to  state  whether  HCFA 
or  the  State  agency  is  respcmsible  for  the 
action,  and  to  show  the  regulation 
references  which  apply  to  them. 


Otcup 

Suspension 

Appeals 

Reinelalemenl 

Medicare  (HCF A)  Medicaid  (State  agency) 

Medicare  (HCFA) 

Medicaid  (State  agency) 

Medicare  (HCFA) 

UedIcaM  (State  agency) 

A 

42  CFR  420  111  * 

.  42  CFR  4e5.2l2(a) . . . 

42  CFR  4C0.113  ’  . 

.  42  CFR  420.120 ’. 

42  CFR  AaS2im 

42  CFR  455.320. 

B 

42  CfR  420.111  * 

_  42  CFR  455^212(3)  and 

45S.216(a)(2). 

_  aRCfR4SR!>in(r.)  . 

42  CFFV420.113 

42  CFR  455.22a . .  .. 

...  42  CFR  420.120 ’. 

c 

WA -V . 

NA . . . . 

.  aj>  PFR  ass  . 

....  NA  . 

42  CFR  ASS  220. 

’Not  inc)ude<t  in  ttie  pioposed  regulation. 


The  intent  of  this  proposal  is  to 
require  States  to  expeditiously  suspend 
practitioners  who  are  found  guilty  of 
fraud.  HCFA  will  issue  an  action 
transmittal  identifying  those  groups  or 
classes  of  practitioners  eligible  to 
participate  in  Medicare. 

3.  Prelwiinory  Investigation  of  Fraud 
and  Abuse 

Current  regulations  (§  455.14]  require 
that  when  a  Medicaid  agency  receives  a 
complaint  of  potential  Medicaid  fraud  or 
abuse  from  any  source,  it  must  conduct 
a  preliminary  investigation  to  determine 
if  the  complaint  warrants  a  full 
investigation.  The  proposed  regulation 
would  revise  this  section  to  make  it 
dear  that  the  agency  must  also  act  on 
any  questionable  practices  it  identifies 
through  its  own  detection  mechanisms. 
This  is  an  essentially  technical  revision 
and  would  not  require  changes  in  State 
operations., 


4.  Full  Investigation  of  Fraud  and  Abuse 

Section  17  of  Public  Law  95-142,  the 
Medicare/Medicaid  Anti-Fraud  and 
Abuse  Amendments,  provides  for  the 
creation  of  separate  and  distinct  State 
Medicaid  Fraud  Control  Units  to 
investigate  and  prosecute  all  violations 
of  applicable  State  laws  pertaining  to 
Medicaid  fraud  committed  by  providers. 
In  a  State  with  a  certified  fraud  control 
unit,  the  responsibility  for  investigation 
of  suspected  fraud  rests  with  that  unit 
(see  §  455.300(f](l]).  There  is  an 
apparent  contradiction  between 
§  455.15,  which  requires  that  "the 
agency  must  conduct  a  full 
investigation”  and  §  455.21(b),  which 
requires  referral  to  the  State  fraud 
control  unit  and  absolves  the  State 
agency  of  certain  responsibilities  that 
are  imposed  on  that  unit.  In  order  to 
avoid  possible  confusion,  we  propose  to 
add  to  §  455.15  a  paragraph  that 
clarified  State  agency  responsibility  to 
refer  cases  of  suspected  provider  fraud 


to  the  fraud  control  unit  for  full 
investigation. 

5.  Statements  of  Acknowledgement 

Current  regulations  (§§  455.18  and 
455.19]  allow  States  to  print  statements 
which  notify  providers  either  on 
Medicaid  claims  forms  or  on  the  checks 
that  reimburse  the  provider  for  their 
services  that  they  can  be  prosecuted  for 
fraudulent  acts.  We  are  proposing  to 
require  these  statements  on  both  claims 
forms  and  checks.  This  change  would 
provide  for  uniform  nationwide  practice 
and  also  aid  in  successful  prosecution. 

Statements  on  both  claims  forms  and 
checks  will  ensure  that  providers  are 
fully  aware  of  the  consequences  of  filing 
false  statements  or  concealing  material 
facts  both  in  filing  a  claim  for 
reimbursement  and  in  receiving 
payment  for  that  claim.  Prosecutors  will 
acquire  an  additional  evidentiary  tool  to 
establish  that  when  a  provider 
committed  a  fraudulent  act,  the  provider 
did  so  knowing  his  or  her  act  could  be 
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prosecuted  under  applicable  Federal  or 
State  laws.  This  revision  would  make 
Medicaid  practice  consistent  with 
Medicare  practice. 

Section  455.18  would  also  be  revised 
to  make  dare  that  the  acknowledgments 
must  be  imprinted  on  cost  report  forms, 
since  cost  reports  represent  a  claim  for 
payment.  This  requirement  is  consistent 
with  established  HCFA  practice. 

In  addition  to  the  proposed  changes  to 
42  CFR  Chapter  IV  Part  455  contained 
within  this  proposed  regulation  the 
Office  of  the  Inspector  General  will 
propose  revisions  to  the  State  Medicaid 
Fraud  Control  Unit  regulations  which 
affect  subparts  A  and  D  of  this  part. 

42  CFR  Chapter  IV,  Part  455,  is 
amended  as  set  forth  below: 

1.  The  table  of  contents  is  amended  as 
follows: 

PART  455— PROGRAM  INTEGRITY 

Sea 

455.1  Basis  and  purpose. 

455.2  Oermitions. 

Subpart  A — Medicaid  Fraud  Detection  and 
Investigation  Program 
•  *  •  *  • 

Sec. 

455.11  (Vacated  and  reserved) 

Subpart  B — Disclosure  of  information  by 
Providers  and  Fiscai  Agents 
***** 

Subpart  C— Exclusion  of  Providers  and 
Suspension  of  Practitioners 

Sec. 

455.200  State  plan  requirement. 

455.202  Denial  of  FFP:  Parties  excluded 
under  Medicare. 

455.203  Exclusion  of  Medicaid  providers. 

455.204  Notice  of  proposed  exclusion  and 
opportunity  for  review. 

455.205  Notice  of  exclusion. 

455.210  Practitioners  convicted  of  crimes 
against  Medicaid. 

435.212  Practitioners  suspended  from 
Medicaid  under  §  420.111. 

455.216  Duration  and  effect  of  exclusion  or 
suspension. 

455.217  Exceptions  to  denial  of  State 
payments  and  FFP. 

455.220  Procedures  for  reinstatement  after 
exclusion  or  suspension. 

Subpart  D— State  Medicaid  Fraud  Control 
Units 

***** 

Authority:  Sections  1102, 1902(a)(4)(A). 
1902(a)(30),  and  ig02(a)(39i  of  the  Social 
Security  Act;  (42  U.S.C.  1302, 42  U.S.C. 
1396a(a)(4)(A),  42  U.S.C.  1396a(a)(30),  42 
U.S.C.  1396a(a){39)). 

2.  Sections  455.1  and  455.2  are  added 
as  follows: 

§  455.1  Basis  and  purpose. 

This  part  sets  forth  requirements  for 
the  prevention  of  fraud  and  abuse  in  the 
Medicaid  program  and  implements 


specific  statutory  provisions  aimed  at 
protecting  the  integrity  of  the  program. 
This  part  is  subdivided  into  four 
subparts. 

(a)  Under  the  authority  of  section 
1902(a)(4),  1909  and  1903{i)(2)  of  the 
Social  Security  Act,  subpart  A  provides 
State  plan  requirements  for  the 
identification,  investigation,  and  referral 
of  suspected  fraud  and  abuse  cases.  In 
addition,  the  subpart  requires  the 
reporting  of  fraud  and  abuse  information 
to  HCFA  and  requires  that  States  have  a 
method  to  verify  whether  services 
reimbursed  by  Medicaid  were  actually  • 
rendered  to  recipients. 

(b)  Subpart  B  implements  Sections 
1124, 1126, 1902(a)  (38),  and  1903(i)(2) 
and  1903(n)  of  the  Act.  It  requires  that^ 
providers  and  fiscal  agents  must  agree 
to  disclose  ownership  and  control 
information  to  the  Medicaid  State 
agency. 

(c)  Subpart  C  is  based  on  Sections 
1902(a)(4)(A)  and  1902(a)(30)  and 
1902(a)(39)  of  the  Act.  It  requires  that 
Medicaid  agencies  exclude  or  suspend 
from  program  reimbursement  any 
provider  that  defrauds  or  abuses  the 
Medicaid  or  Medicare  programs. 

(d)  Subpart  D  frnplements  sections 
1903(a)(6).  1903(b)(3)  and  1903(q)  of  the 
Act,  and  prescribes  requirements  for  the 
establishment  and  operation  of  State 
Medicaid  fraud  control  units.  It  also 
details  conditions  that  must  be  met  in 
order  for  the  units  to  receive  90  percent 
Federal  financial  participation  (FFP). 

§  455.2  Definitions. 

As  used  in  Subparts  A,  B.  and  C  of 
this  part  unless  the  context  indicates 
otherwise — 

"Abuse”  means  provider  practices 
that  are  inconsistent  with  sound  fiscal, 
business,  or  medical  practices,  and 
result  in  an  unnecessary  cost  to  the 
Medicaid  program,  or  in  reimbusement 
for  services  that  are  not  medically 
necessary  or  that  fail  to  meet 
professionally  recognized  standards  for 
health  care. 

“Conviction"  or  "Convicted"  means 
that  a  judgment  of  conviction  has  been  . 
entered  by  a  Federal,  State,  or  local 
court,  regardless  of  whether  an  appeal 
from  that  judgment  is  pending. 

“Exclusion"  means  that  items  or 
services  furnished  by  a  specified 
provider  will  not  be  reimbursed  under 
Medicaid. 

“Fraud"  means  an  intentional 
deception  or  misrepresentation  made  by 
a  person  with  the  knowledge  that  the 
deception  could  result  in  some 
unauthorized  benefit  to  himself  or  some 
other  person.  It  includes  any  act  that 
constitutes  fraud  under  applicable  State 
law. 


“Practitioner"  means  a  physician  or 
other  individual  licensed  under  State 
law  to  practice  his  or  her  professioiL 
“PSRO”  stands  for  Professional 
Standards  Review  Organization. 

“Suspension”  means  that  items  or 
services  furnished  by  a  specified 
provider  who  has  been  convicted  of  a 
program  related  offense  in  a  Federal, 
State,  or  Local  court  will  not  be 
reimbursed  under  Medicaid. 

3.  Subpart  A  is  amended  by  removing 
§  455.11,  and  revising  §  §  455.14,  455.15, 
455.18,  and  455.19  to  read  as  follows: 

Subpart  A— Medicaid  Agency  Fraud 
Detection  and  Investigation  Program 


§455.11  [Removed] 
***** 

§  455.14  Preliminary  investigation. 

If  the  agency  receives  a  complaint  of 
Medicaid  fraud  or  abuse  from  any 
source  or  identifies  any  questionable 
practices,  it  must  conduct  a  preliminary 
investigation  to  determine  whether  there 
is  sufficient  basis  to  warrant  a  full 
investigation. 

§  455.15  Full  investigation. 

If  the  findings  of  a  preliminary 
investigation  give  the  agency  reason  to 
believe  that  an  incident  of  fraud  or 
abuse  has  occurred  in  the  Medicaid 
program,  the  agency  must  take  the 
following  action,  as  appropriate: 

(a)  If  a  provider  is  suspected  of  fraud 
or  abuse,  the  agency  must — 

(1)  In  States  with  a  State  Medicaid 
fraud  control  unit  certified  under 
Subpart  D  of  this  part,  refer  the  case  to 
the  unit  under  the  terms  of  its  agreement 
with  the  unit  entered  under  §  455.300(e); 
or 

(ii)  In  States  with  no  certified 
Medicaid  fraud  control  unit,  conduct  a 
full  investigation  or  refer  the  case  to  the 
appropriate  law  enforcement  agency. 

(b)  If  there  is  reason  to  believe  that  a 
recipient  has  defrauded  the  Medicaid 
program,  the  agency  must  refer  the  case 
to  an  appropriate  law  enforcement 
agency. 

(c)  If  there  is  reason  to  believe  that  a 
provider  or  recipent  has  abused  the 
Medicaid  program  and  a  referral  under 
paragraph  (a)  of  this  section  is  not 
required,  the  agency  must  conduct  a  full 
investigation  of  the  abuse. 
***** 

§455.18  Provider’s  statements  on  claims 
form. 

(a)  The  agency  must  ensure  that  all 
provider  Medicaid  claims  forms  used  by 
providers,  including  provider  cost 
reports,  ar6  imprinted  in  boldface  type 
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with  the  following  statements,  or  with 
alternate  wording  that  is  approved  by 
the  Regional  Administrator; 

(1)  “I  performed  the  service  or  I 
supervised  its  performance  and  have 
identified  the  person  who  performed  the 
service.” 

(2)  “I  understand  that  this  claim  will 
be  paid  from  Federal  and  State  funds, 
and  that  any  falsification,  or 
concealment  of  a  material  fact,  may  be 
prosecuted  under  Federal  and  State 
laws.” 

(3)  “This  is  to  certify  that  the 
foregoing  information  is  true,  accurate, 
and  complete.” 

(b)  The  statements  (or  reference  to 
them  if  they  are  printed  on  the  reverse 
of  the  form)  must  appear  immediately 
preceding  the  space  for  the  claimcuit’s 
signature. 

(c)  In  States  using  claims  processing 
systems  that  do  not  require  hard  copy 
claims  forms,  the  agency  must  have 
procedures  to  ensure  that  providers 
make  certifications  comparable  to  those 
contained  in  paragraph  (a)  of  this 
section. 

§  455.19  Provider’s  statement  on  check. 

In  addition  to  the  statements  required 
in  §  455.18,  the  agency  must  print  the 
following  wording  above  the 
endorsement  on  the  reverse  of  checks  or 
warrants  payable  to  providers:  “I 
understand  in  endorsing  or  depositing 
this  check  that  payment  will  be  from 
Federal  and  State  funds  and  that  any 
falsification  or  concealment  of  a 
material  fact,  may  be  prosecuted  under 
Federal  and  State  laws.” 

*  •  *  dr  * 

4.  Subpart  C  is  amended  by  revising 
§  455.212,  and  adding  §§  455.200, 

455.203,  455.204,  455.205,  455.210,  455.216, 
455.217, 455.220,  and  455.225  to  read  as 
follows: 

§  455.200  State  pian  requirement. 

The  plan  must  provide  that  the 
requirements  of  this  subpart  are  met. 

§  455.202  '  Denial  of  FFP:  Parties  excluded 
under  Medicare. 

(a)  FFP  is  not  available  in  payments 
for  services  furnished  by  a  Medicare 
provider  while  that  party  is  excluded 
from  the  Medicare  program — 

(1)  Under  §  420.101  of  this  chapter  for 
submitting  false  statements,  submitting 
excessive  claims,  or  furnishing  services 
that  exceed  the  beneficiary’s  needs  or 
are  of  unacceptable  quality:  or 

(2)  Because  of  a  determination,  under 
§  474.10  of  this  chapter,  that  the  provider 
has  failed  to  comply  with  his  obligation. 


’  §  455.202  was  published  on  May  30, 1979  and  is 
presented  here  for  the  convenience  of  the  reviewer. 


as  set  forth  in  section  1160(a]  of  the  Act, 
to— 

(1)  Order  or  furnish  only  care  that  is 
medically  necessary,  of  acceptable 
quality,  and  at  an  appropriate  level;  and 

(ii)  Furnish  such  evidence  of  the 
medical  necessity  and  quality  of  the 
services  as  a  Professional  Standards 
Review  Organization  (PSRO)  may 
reasonably  require. 
***** 

(b)  Except  as  specified  in  paragraph 

(c)  of  this  section,  the  denial  of  FFP  will 
apply  to  services  furnished  on  or  after 
the  effective  date  of  the  exclusion  from 
Medicare. 

(c)  Exception.  (1)  In  the  case  of 
impatient  services  furnished  in  a 
hospital,  skilled  nursing  facility,  or 
interme^ate  care  facility  to  a  recipient 
who  was  admitted  before  the  effective 
date  of  the  Medicare  exclusion,  FFP  will 
be  available  in  payments  made  for 
services  furnished  for  up  to  30  days  after 
the  exclusion  date. 

(2)  In  the  case  of  home  health  services 
furnished  under  a  plan  established 
before  the  efifective  date  of  exclusion, 
FFP  will  be  available  in  payments  for 
services  furnished  through  the  end  of  the 
calendar  year  in  which  exclusion 
became  effective. 

(d)  FFP  will  be  available  for  services 
furnished  by  a  Medicaid  provider  after 
reinstatement  in  the  Medicare  program. 

§  455.203  Exclusion  of  Medicaid  providers. 

(a)  Basis  for  exclusion.  The  Medicaid 
agency  must  not  make  payments  under 
Medicaid  for  items  or  services  furnished 
by  a  provider  who  it  determines  has: 

(1)  Knowingly  and  willfully  made  or 
caused  to  be  made  any  false  statement 
or  misrepresentation  of  material  fact  in 
claiming,  or  use  in  determining  the  right 
to.  payment  under  Medicaid; 

(2)  Furnished  services  under  Medicaid 
that  are  substantially  in  excess  of  the 
recipient’s  needs  or  that  fail  to  meet 
professionally  recognized  standards  for 
health  care:  or 

(3)  Submitted  or  caused  to  be 
submitted  to  the  Medicaid  program  bills 
or  requests  for  payment  containing 
charges  of  costs  that  are  substantially  in 
excess  of  customary  charges  or  costs. 
The  agency  must  not  deny  Medicaid 
payment  for  bills  or  requests  for 
payment  that  are  substantially  in  excess 
of  customary  charges  or  costs,  if  it  finds 
the  excess  charges  are  justified  by 
unusual  circumstances  or  medical 
complications  requiring  additional  time, 
effort,  or  expense  in  localities  in  which 
it  is  accepted  medical  practice  to  make 
an  extra  charge  in  such  case. 

(b)  Reports  to  be  considered.  The 
agency’  determination  that  services 
were  excessive  or  of  unacceptable 


quality  must  be  based  on  reports, 
including  sanction  reports,  from  the 
following  soiu'ces: 

(1)  The  PSRO  for  the  area  served  by 
the  provider, 

(2)  State  or  local  licensing  or 
certification  authorities; 

(3)  Peer  review  conunittees  of  fiscal 
agents  or  contractors; 

(4)  State  or  local  professional 
societies;  or 

(5)  Other  sources  deemed  appropriate 
by  the  Medicaid  agency  or  HCFA. 

§  455.204  Notice  of  proposed  exclusion 
and  opportunity  for  review. 

(a)  Notice.  If  the  agency  proposes  to 
exclude  a  provider  under  §  455.202a),  it 
must  send  the  provider  written  notice 
stating  the  reasons  for  the  proposed 
exclusion  and  the  right  to  review. 

(b)  Request  for  review.  Within  30  days 
from  the  date  on  the  notice,  the  provider 
may  submit — 

(1)  Documentary  evidence  and  written 
agrument  against  the  exclusion;  or 

(2)  A  written  request  for  a  hearing  to 
present  evidence  and  argument  to  an 
official  acting  for  the  agency. 

(c)  Review  and  subsequent  action.  (1) 
Within  30  days  of  receipt  of  a  timely 
request  from  the  provider,  the  agency 
must  schedule  a  hearing  to  be  held 
within  60  days  of  receipt  of  the  request. 

(2)  The  agency  must — 

(i)  Consider  the  arguments  or  the 
evidence  submitted  under  subparagraph 
(b);  and 

(ii)  Within  30  days  from  the  date  of 
the  hearing  (under  subparagraph  (b)(2)) 
or  the  receipt  of  evidence  or  written 
argument  (under  subparagraph  (b)(1)), 
notify  the  provider  whether  the  provider 
is  to  be  excluded. 

§  455.205  Notice  of  exclusion. 

If  the  decision  is  to  exclude — 

(a)  The  agency  must  send  the  provider 
written  notice  15  days  before  the 
exclusion  becomes  effective; 

(b)  The  notice  must  state — 

(1)  The  reasons  for  the  decision; 

(2)  The  effective  date; 

(3)  The  effect  of  the  exclusion  on  the 
party’s  participation  in  the  Medicaid 
program; 

(4)  The  earliest  date  on  which  the 
agency  will  accept  a  request  for 
reinstatement  (see  section  455.216(a)(2)); 
and 

(5)  The  requirements  and  procedures 
for  reinstatement. 

(c)  The  agency  must  also  give  notice 
of  the  exclusion  and  the  effective  date  to 
HCFA,  the  public,  and,  as  appropriate, 
to¬ 
ll)  Recipients; 

(2)  PSROs; 

(3)  Providers  and  organizations; 
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(4)  Medical  societies  and  other 
professional  organizations: 

(5)  State  licensing  boards  and  affected 
State  and  local  agencies  and 
organizations;  and 

(6)  Medicare  carriers  and 
intermediaries. 

§  455.210  Practitioners  convicted  of 
crimes  against  Medicaid. 

(a)  Notification  of  State  or  local 
conviction.  The  agency  must  notify 
HCFA  whenever  a  State  or  local  court 
has  entered  a  judgment  of  conviction 
against  a  practitioner  for  a  criminal 
offense  related  to  his  or  her  involvement 
in  the  Medicaid  program. 

(1)  If  the  agency  was  involved  in  the 
investigation  or  prosecution  of  the  case, 
it  must  send  notice  within  15  days  after 
the  conviction. 

(2)  If  the  agency  was  not  so  involved, 
it  must  give  notice  within  15  days  after  it 
learns  of  the  conviction. 

(b)  Practitioners  eligible  to  participate 
in  Medicare.  If  the  convicted 
practitioner  is  a  member  of  a  group  or 
class  recognized  as  eligible  to 
participate  in  the  Medicare  program, 
and  is  suspended  under  Medicare  under 
§  420.111,  the  agency  must  suspend  the 
practitioner  in  accordance  with 
procedures  contained  in  §  455.212(a). 

(c)  Other  practitioners.  If  the 
convicted  practitioner  is  a  member  of  a 
group  or  class  who  is  eligible  to 
prarticipate  in  Medicaid  but  not  eligible 
to  participate  in  Medicare,  the  agency 
must —  (1)  Within  15  days  of  learning  of 
the  conviction,  send  the  practitioner  a 
written  suspension  notice  effective  15 
days  from  the  date  on  the  notice: 

(2)  Include  in  that  notice  the 
information  equivalent  to  that  required 
for  the  exclusion  notice  in  §  455.205;  and 

(3)  Give  notice  of  the  suspension  to 
1 ICFA  and  to  the  entities  that  must  be 
notified  of  exclusions  under  §  455.205(c). 

(d)  Notification  to  other  Medicaid 
agencies  of  suspension.  HCFA  will 
notify  all  Medicaid  agencies  of  a 
suspension  under  paragraph  (c)  of  this 
section. 

(e)  Appeals  subsequent  to  suspension. 
A  suspended  practitioner  may  request  a 
hearing  before  an  official  representing 
the  agency  on  the  following  limited 
issues; 

(1)  Whether  the  practitioner  was  in 
fact  convicted. 

(2)  Whether  the  conviction  was 
related  to  involvement  in  the  Medicaid 
program. 

(3)  Whether  the  length  of  the 
suspension  is  justified. 


§  455.212  Practitioners  suspended  under 
Medicare  under  §  420.1 1 1. 

(a)  Suspension.  If  the  agency  is 
notified  by  HCFA  that  a  practitioner  has 
been  suspended  from  participation 
under  Medicare  under  §  420.111,  it  must 
suspend  that  practitioner  from 
participation  under  Medicaid,  effective 
on  the  date  established  by  HCFA,  and  at 
least  for  the  period  of  the  Medicare 
suspension. 

(b)  Waiver  of  suspension.  (l)The 
agency  may  request  HCFA  to  waive 
suspension  if  it  concludes  that,  because 
of  the  shortage  of  practitioners  in  the 
area,  individuals  eligible  to  receive 
Medicaid  benefits  would  be  denied 
adequate  access  to  medical  care. 

(2)  HCFA  will  approve  a  request  for 
waiver  only  if — 

(i)  The  Secretary  designates  the 
community  as  a  health  manpower 
shortage  area;  and 

(ii)  An  insufficient  number  of  National 
Health  Service  Corps  personnel  has 
been  assigned  to  meet  the  needs  of  the 
area. 

(c)  Notice  of  waiver  or  lifting  of 

suspension.  HCFA  will  notify  the  agency 
if  and  when  it —  ' 

(1)  Waives  suspension  in  response  to 
the  agency’s  request;  or 

(2)  Lifts  the  suspension  and  reinstates 
the  practitioner  under  Medicare. 

(d)  Reinstatement.  (1)  The  agency  may 
not  reinstate  into  the  Medicaid  program 
a  practitioner  who  was  suspended  from 
Medicare  until  HCFA  notifies  the 
agency  that  the  practitioner  has  been 
reinstated  into  the  Medicare  program. 

(2)  If  HCFA  notifies  the  agency  that  it 
has  reinstated  a  practitioner  under 
Medicare,  the  agency  may  automatically 
reinstate  the  practitioner  under 
Medicaid  effective  on  the  date  of 
reinstatement  under  Medicare. 

(3)  If  the  agency  does  not 
automatically  reinstate  the  practitioner, 
but  continues  the  Medicaid  suspension 
for  a  longer  period,  it  must  follow  the 
reinstatement  procedures  set  forth  in 

§  455.220  (b),  (c)  and  (d), 

§  455.216  Duration  and  effect  of  exclusion 
or  suspension. 

(a)  Duration.  (1)  An  exclusion  or 
suspension  must  continue  in  effect  until 
the  Medicaid  agency  reinstates  the 
provider  or  practitioner  in  accordance 
with  §  455.220. 

(2)  In  setting  the  earliest  date  on 
which  it  will  consider  a  request  for 
reinstatement,  the  agency  must 
consider — 

(i)  The  number  and  nature  of  the 
program  violations  and  other  related 
offenses: 


(ii)  The  nature  and  extent  of  any 
adverse  impact  the  violations  have  had 
on  recipients; 

(iii)  ’The  amount  of  any  damages 
incurred  by  the  Medicaid  program; 

(iv)  Whether  there  are  any  mitigating 
circumstances; 

(v)  The  length  of  the  sentence  imposed 
on  a  convicted  practitioner;  and 

(vi)  Any  other  facts  bearing  on  the 
nature  and  seriousness  of  the  violations 
or  related  offenses. 

(b)  Denial  of  payment.  (1)  Except  as 
provided  in  §  455.217,  the  agency  must 
not  make  any  payment  under  the  plan 
for  services  furnished  directly  by,  or 
under  the  supervision  ofi  an  excluded 
provider  or  suspended  practitioner, 
during  the  period  of  exclusion  or 
suspension. 

(2)  The  agency  may  pay  for  services 
otherwise  reimbursable  under  the  plan, 
that  are  ordered  by  a  suspended 
practitioner  but  furnished  and  billed  for 
by  a  practitioner  or  provider  in  good 
standing. 

(c)  Denial  of  FFP.  Except  as  provided 
in  §  455.217,  FTP  will  not  be  available  in 
payments  made  by  any  Medicaid 
agency  for  services  furnished  by  an 
excluded  provider  or  suspended 
practitioner. 

§  455.217  Exceptions  to  denial  of  State 
payments  and  FFP. 

(a)  Recipient  admitted  to  a  hospital, 
SNF,  or  ICF  before  the  effective  date  of 
exclusion.  The  agency  must  pay,  and 
FFP  will  be  available,  for — 

(1)  Inpatient  services  furnished  to  the 
recipient  for  up  to  30  days  after  the 
effective  date  of  exclusion:  and 

(2)  Inpatient  services  furnished  by  the 
admitting  physician  for  up  to  30  days 
after  the  effective  date  of  the 
suspension. 

(b)  Home  health  services.  In  the  case 
of  home  health  services  furnished  under 
a  plan  established  before  the  effective 
date  of  the  exclusion,  the  agency  may 
pay  and  FFP  will  be  available  in 
payments  for  services  furnished  through 
the  end  of  the  calendar  year  in  which 
the  exclusion  became  effective. 

§  455.220  Procedures  for  reinstatement 
after  exclusion  or  suspension. 

(a)  General.  (1)  The  provisions  of  the 
section  apply  to  the  reinstatement  into 
the  Medicaid  program  of  all  suspended 
practitioners  or  excluded  providers 
except  in  those  cases  where  the  agency 
chooses  to  automatically  reinstate  a 
suspended  practitioner  in  accordance 
with  §  455.212(d). 

(2)  A  party  who  has  been  excluded  or 
'  suspended  from  Medicaid  may  be 
reinstated  only  by  the  Medicaid  agency 


Federal  Register  /  Vol.  45,  No.  246  /  Friday,  December  19,  1980  /  Proposed  Rules 


83777 


that  imposed  the  exclusion  or 
suspension. 

(b)  Request  for  reinstatement.  A  party 
may  submit  to  the  agency  a  request  for 
reinstatement  at  any  time  after  the  date 
specified  in  the  notice  of  exclusion  or 
suspension.  The  request  for 
reinstatement  must  contain — 

(1)  The  reasons  in  support  of 
reinstatement;  and 

(2)  A  statement  (or  authorization  for 
the  agency  to  obtain  a  statement]  from 
peer  review  bodies,  professional 
associates,  or  other  organizations, 
attesting  to  their  belief,  supported  by 
fact,  that  the  acts  or  practices  that  led  to 
exclusion  or  conviction  will  not  be 
repeated. 

(c)  Action  on  request.  (1)  The  agency 
may  grant  reinstatement  only  if  it  is 
reasonably  certain  that  the  violation(s] 
that  led  to  exclusion  or  conviction  will 
not  be  repeated.  In  making  this 
determination,  the  agency  will  consider, 
among  other  factors — 

(1)  Whether  the  provider  or  the 
practitioner  has  been  convicted  in  a 
Federal,  State,  or  local  court  of  other 
offenses  related  to  participation  in  the 
Medicare  program  which  were  not 
considered  during  the  development  of 
the  suspension  or  exclusion;  and 

(ii)  Whether  the  State  or  local 
licensing  authorities  have  taken  any 
adverse  action  against  the  provider  or 
practitioner  for  offenses  related  to 
participation  in  the  Medicare  program 
which  were  not  considered  during  the 
development  of  the  suspension  or 
exclusion. 

(2)  The  agency  must  (within  60  days  of 
receipt  of  a  request),  issue  a  written 
decision  granting  or  denying 
reinstatement. 

(3)  If  the  agency  approves  the  request 
for  reinstatement,  it  must  give  written 
notice  to  the  excluded  or  suspended 
party,  and  to  all  others  who  were 
informed  of  the  exclusion  in  accordance 
with  §  455.205(c),  specifying  the  date  on 
which  Medicaid  program  participation 
may  resume.  That  date  must  be  not  later 
than  60  days  from  the  date  on  the  notice 
of  reinstatement. 

(4)  If  the  agency  does  not  approve  the 
request  for  reinstatement,  it  will  notify 
the  excluded  or  suspended  party  of  its 
decision. 

(d)  Review  of  denial  of  reinstatement. 
(1)  Within  30  days  of  the  date  on  the 
notice  of  denial  of  reinstatement,  the 
affected  party  may  submit  documentary 
evidence  and  written  argument  against 
the  continued  exclusion  or  suspension, 
or  request  an  opportunity  to  present  oral 
evidence  before  a  representative  of  the 
Medicaid  agency. 


(2)  Within  30  days  of  the  receipt  of 
additional  written  or  oral  evidence,  the 
agency  must  send  written  notice — 

(i)  Approving  reinstatement;  or 

(ii)  Confirming  the  denial,  and 
indicating  that  a  subsequent  request  for 
reinstatement  will  not  be  accepted  until 
6  months  after  the  date  of  confirmation. 

(Sections  1102, 1902(a](4](A],  1902(a](30],  and 
1902(a)(39]  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1396  (a)(4)(A),  1396(a)(6)(30),  and 
1396a(a)(39).) 

(Catalog  of  Federal  Domestic  Assistance 
^ogram  No.  13.714,  Medical  Assistance 
Program.) 

Dated:  October  31, 1980. 

Howard  Newman, 

Administrator,  Health  Care,  Financing 
Administration. 

Approved:  December  8, 1980. 

Patricia  Roberts  Harris, 

Secretary. 

[FR  Doc.  80-38839  Filed  12-18-80;  8:45  am) 
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